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OPINION

In this action the appellant asked the Trial Court to reduce his periodic alimony
payments of $750.00 every two weeksto appellee, on thegroundsthat he had retired and hisincome
had been substantially reduced. The Trial Court refused to find a change of circumstances, and
ordered the existing periodic alimony payments continued.

Appellant has appealed, insisting that under the authority of Bogan v. Bogan, 60
SW.3d 721 (Tenn. 2001), he established a material change of circumstances which would allow a
reduction in the amount of periodic alimony that he was required to pay.

Thepartiesweredivorced in September of 1993, and sincethat timethe appellant has
faithfully paid the alimony payments required to appellee.



In April of 2003, appellant retired from his job at Artica Graphics. He was a few
months shy of his 62™ birthday and was beyond the company’ s minimum age for retirement. 2002
wasthelast full year appellant worked for hisemployer, and histotal compensation for that year was
$43,591.60. In the year of appellant’s retirement, his total compensation from the employer was
$13,631.76. Following appellant’s retirement and at the time of trial, appellant was receiving
$1,240.00 per month in social security benefit payments and at the time of his retirement from
Artica, he received a lump sum in the amount of approximately $156,000.00, which has been
invested, and it was anticipated that the investments would earn $3,000.00 or more per year.

At trial, appellant submitted income and expense statements reflecting monthly
expensesof $2,300.00, $1,500.00 alimony and $850.75 of househol d expenses. Helisted hisincome
at $1,240.00.

Appellee filed her income and expense statement, which shows a monthly income
of $2,198.00, $1,625.00 alimony and $573.00 of social security (her share of her former husband’s
socia security benefits). Her statement reflects monthly expenses of $2,021.65.

In the husband’ s application for reduced alimony payments, he essentially gaveasa
basis, hishealth problems, and hisinability to do hiswork, which necessitated hisretirement. Most
of theevidenceat thetrial revolvesaroundthisclaim. At the conclusion of the proof, the Trial Court
said asto this reason for retirement:

The Court finds that this subjective, these subjective statements on the part of the
movant are inadequate. They do not rise to the level of a preponderance of the
evidence. This Court would have certainly appreciated a health care provider or
another expert relating that, in fact, the movant does have cataractsand, in fact, these
cataractsprevent himfrom doing hispreviousjob and, infact, these cataracts prevent
him from working.

The Tria Court found appellant’ s subjective testimony not to be credible on his health condition,
and we defer to the Trial Judge on thisfinding. However, under Bogan this circumstanceis not the
complete analysis. In Bogan, 60 S.W.3d 725, the Supreme Court held:

That abonafide retirement need only be objectively reasonable under the totality of
the circumstances to constitute a substantial and material change in circumstances.

The Bogan Court went on to outline the analysisto determine whether aretirement was objectively
reasonable. The Court instructed the Trial Court to determine whether the retirement was motivated
to escape spousal support obligations; whether the employer had encouraged the employeeto retire,
e.g., if the employer was downsizing; whether the employee was dissatisfied with his or her job;
whether the employee was éligible to retire and receive full benefits;, and finaly whether the
employee had reached retirement age, which the Court qualified by saying that early retirements
would not necessarily be unreasonable on the facts of the given case.
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In this case our review is de novo with a presumption of correctness of the Trial
Court’ sfinding of fact, unlessthe evidence preponderates against those findings. Tenn. R. App. P.
13(d).

The record does not support a finding that appellant retired to escape paying his
support obligations. The record does not establish that the employer encouraged appellant to retire,
but the record does establish that the number of employees at the plant where appellant worked had
decreased significantly after appellant’ sretirement. Whilethe employeetestified hewasdissatisfied
with his job and unable to do it properly, the Trial Court found against him on thisissue. Asto
eligibility to retire, the appellant was fully eligible to retire when he retired, and was just a few
months short of atraditional retirement age when he officially retired.

Whileweare constrained to agreewith the Trial Court that appellant’ shealth did not
establish an objectively reasonablebasisfor retirement, we are of the opinion that “under thetotality
of the circumstances’ appellant’ s retirement was “ objectively reasonable”.

As to appellant’s ability to pay the periodic alimony previously ordered, the Trial
Court found the appellant’ s testimony as to his financial condition not to be credible. The Court
explained:

Upon questioning the movant stated that the differencein what he made and what he
was paying out was covered by his present wife, but those numbers do not add up.
If you take her income and hisincome, it’s still not enough to pay what he says. . .
the monthly billstimes 2, and pay thealimony. . . . This Court findsfrom the totality
of therecord that, in fact, the movant hasthe financial ability to pay the ordered, the
agreed sum of spousal support.

In Bowman v. Bowman, 836 S.W.2d 563, 567 (Tenn. Ct. App. 1991), we said that
credibility isan issue for the Trial Court who saw and heard the witnesses testify, and we defer to
his determination of credibility. However, we said that if there is other credible evidence in the
record, after discounting thewitnesses’ testimony, we arerequired to consider al credible evidence
in the record to make findings on issues of fact. In this case, documentary evidence establishes
appellant’s retirement income. It is undisputed that the husband received an inheritance of
$132,000.00 from his mother’ sestate in 2002. Hetestified that he had spent all of that inheritance,
including paying two years of appellee’s aimony. The Trial Court rejected the husband's
explanation that he was borrowing funds from his wife to make up the deficits in his financial
statement, since the wife's monthly income was $800.00 per month. As to the husband's
inheritance, histestimony accounted for spending approximately $90,000.00 of that inheritance. He
gave no creditable explanation of what happened to theremaining $42,000.00. Deferringtothe Trial
Judge on the credibility of appellant’s oral testimony, the evidence establishesthat the husband has
not disposed of $42,000.00 of hisinheritance, and has approximately $156,000.00 in hisretirement
account, plus his monthly income from social security. The evidence preponderates against the
finding that appellant has the financia ability to continue to pay the alimony previously ordered.
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Tenn. R. App. P. 13(d).

In establishing or adjusting alimony, the principal factorsto consider are the ability
of oneto pay and the need of the other. Bogan further teachesthat the Court should givethereduced
ability of the retired obligor to pay support “at least equal consideration” with the need of the
receiving spouse. 1d. a734. Taking into account the separate assets of each party, Tenn. Code Ann.
8 36-5-101(E)(vii), and the relative need of appellee and the appellant’ s ability to pay, we conclude
that the appdllant’ s periodic alimony obligation should be reduced to $900.00 per month.

We reverse the Judgment of the Trial Court and remand, for the purpose of entering
an Order as required herein for continuing the periodic aimony payments.

In our discretion, the cost of the appeal is assessed one-half to each party.

HERSCHEL PickeENS FRANKS, P.J.



